
THE GIG ECONOMY

State Bar of Texas – Labor & Employment Law Institute
San Antonio, TX · 2019



Owning v. Sharing

www.slideshare.net/TelemanagiaForuma/what-makes-cities-smart 



Enabling Sharing

https://reconnomics.com/2015/12/22/is-the-dependent-contractor-model-the-
future-of-the-gig-economy/



How Big is the Gig?

https://www.mckinsey.com/featured-insights/employment-and-
growth/connecting-talent-with-opportunity-in-the-digital-age



How Big is the Gig?

http://fortune.com/2019/01/07/gig-economy-uber-taskrabbit/



Gig Volume - 2018

https://www.upwork.com/press/2018/10/31/freelancing-in-america-2018/



www.mckinsey.com/featured-insights/employment-and-growth/independent-work-choice-necessity-and-the-gig-economy



www.mckinsey.com/featured-insights/employment-and-growth/independent-work-choice-necessity-and-the-gig-economy



Gig Reasons

www.mckinsey.com/featured-insights/employment-and-growth/independent-work-choice-necessity-and-the-gig-economy



Gig Reasons

https://www.upwork.com/i/freelancing-in-america/2018/



Gig Reasons

www.heritage.org/jobs-and-labor/report/the-rise-the-gig-economy-good-workers-and-
consumers



Gig Reasons

https://www.upwork.com/i/freelancing-in-america/2018/



Gig Attitudes

https://www.slideshare.net/upwork/freelancing-in-america-2016/1



Gig Attitudes

www.gallup.com/workplace/240929/workplace-leaders-learn-real-gig-economy.aspx



• Revenue
• Health care
• Wages and hours
• Time off
• EEO
• Immigration
• Workers’ compensation
• Unemployment
• Labor relations

Employment Pillars

http://taxpolitix.com/wp-content/uploads/2014/05/Tax-Revenue-for-Treatment.jpg http://www.goldentrustfinancial.com/obamacare-information/http://smallbusiness.jdsupra.com/post/workplace-need-to-know-latest-on-wage-and-hour-lawhttp://quotesgram.com/quotes-about-spending-time-with-family/http://www.mtu.edu/humanities/undergraduate/minors-certificates/diversity-studies/www.uscis.gov/i-9-central/acceptable-documents/list-documents/form-i-9-acceptable-documentshttp://www.bioexpress.hu/wp-content/uploads/HijamaPainRelief.jpghttp://unemployedworkers.org/sites/unemployedworkers/
https://notyourjukebox.com/
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Misclassification of employees as independent contractors is 
found in an increasing number of workplaces in the United 
States. … When employers improperly classify employees as 
independent contractors, the employees may not receive 
important workplace protections such as the minimum wage, 
overtime compensation, unemployment insurance, and workers’ 
compensation. Misclassification also results in lower tax 
revenues for government and an uneven playing field for 
employers who properly classify their workers.

http://www.dol.gov/whd/workers/Misclassification/AI-2015_1.htm

The Lens



In sum, most workers are employees under the FLSA’s broad 
definitions. … [E]ach factor should be considered in light of the 
ultimate determination of whether the worker is really in 
business for him or herself (and thus is an independent 
contractor) or is economically dependent on the employer (and 
thus is its employee). … The correct classification of workers as 
employees or independent contractors has critical implications 
for the legal protections that workers receive. …

http://www.dol.gov/whd/workers/Misclassification/AI-2015_1.htm

The Lens



[A]lthough it’s easy to get lost in the weeds when applying 
California’s test for deciding whether a worker is an employee or 
an independent contractor, courts should apply the test with an 
eye towards the purposes those statutes were meant to serve, and 
the type of person they were meant to protect. “[P]ast decisions 
... teach that in light of the remedial nature of the legislative 
enactments authorizing the regulation of wages, hours and 
working conditions for the protection and benefit of employees, 
the statutory provisions are to be liberally construed with an eye 
to promoting such protection.” 

Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1075 (N.D. Cal. 2015) (citation omitted)

The Lens



Plaintiffs

• Not specialized work

• Only registered vehicles

• Rides < 60 miles

• “Rules to live by”

• At will

• Fully integrated

Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1075 (N.D. Cal. 2015)

Defendants

• EBay for rides

• Driver-owned vehicles

• Flexible schedule

• Flexible work

• Ride-based comp

• Not dependent

CROSS-MSJS 
DENIED

Applied: Lyft



The Lens

[T]he jury in this case will be handed a square peg and asked to 
choose between two round holes. The test the California courts 
have developed over the 20th Century for classifying workers 
isn't very helpful in addressing this 21st Century problem. 
Some factors point in one direction, some point in the other, and 
some are ambiguous. Perhaps Lyft drivers who work more than 
a certain number of hours should be employees while the others 
should be independent contractors. Or perhaps Lyft drivers 
should be considered a new category of worker altogether, 
requiring a different set of protections. 

Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1081-82 (N.D. Cal. 2015)



Lyft Settlement

These are good arguments, but they are mostly policy 
arguments best directed to the legislative or executive branches. 
The Court's job is not to decide whether it would be better for 
society if Lyft drivers were classified as employees. The Court's 
job is to assess whether the settlement falls within a range of fair 
outcomes for the class members, considering the risks they 
would face if they took the case to trial. And the Teamsters, in 
objecting to the settlement, largely ignore those risks.

Cotter v. Lyft, Inc., 176 F.Supp.3d 930, 936 (N.D. Cal. 2016)



Lawson v. Grubhub

Of primary significance, Grubhub did not control the manner or 
means of Mr. Lawson’s work, including whether he worked at 
all or for how long or how often, or even whether he performed 
deliveries for Grubhub’s competitors at the same time he had 
agreed to deliver for Grubhub. … After considering all the facts, 
and the caselaw regarding the status of delivery drivers, the 
Court finds that all the factors weighed and considered as a 
whole establish that Mr. Lawson was an independent contractor 
and not an employee.

Lawson v. Grubhub, Inc., 302 F. Supp.3d 1071 (N.D. Cal. 2018)



Razak v. Uber 

The Court notes, before approaching the legal distinction 
between employees and independent contractors, that these two 
categories are not the only two types of business relationship 
that exist under law, even if they may be the only relationships 
relevant to the present motion. Transportation network 
companies (“TNCs”), such as Uber and its most frequent U.S. 
competitor, Lyft, present a novel form of business that did not 
exist at all ten years ago, available through the use of “apps” 
installed on smart phones. With time, these businesses may give 
rise to new conceptions of employment status.

Razak v. Uber Technologies, 2018 WL 1744467 (E.D. Pa. 2018)



Razak v. Uber 

It is undisputed that UberBLACK drivers are permitted to work 
as much or as little as they would like, subject to certain 
limitations, discussed earlier. They are also permitted to work 
during whichever hours they choose, and to drive (within 
territorial limits) wherever they choose. They can concentrate 
their efforts around certain “high times” of the day, week, 
month, or year, in order to capitalize on “surge” pricing. 
UberBLACK drivers can also—and indeed actually do—choose 
to work for competitors when they believe the opportunity for 
profit is greater by doing do.

Razak v. Uber Technologies, 2018 WL 1744467 (E.D. Pa. 2018)



Dynamex v. Superior Ct.

[W]e conclude it is appropriate … to interpret that standard as 
… requiring the hiring entity, in order to meet this burden, to 
establish each of the three factors embodied in the ABC test—
namely (A) that the worker is free from the control and direction 
of the hiring entity in connection with the performance of the 
work, both under the contract for the performance of the work 
and in fact; and (B) that the worker performs work that is 
outside the usual course of the hiring entity’s business; and (C) 
that the worker is customarily engaged in an independently 
established trade, occupation, or business of the same nature as 
the work performed.
Dynamex Operations v. Superior Court, 416 P.3d 1 (Cal. 2018).



Dynamex v. Superior Ct.

• Ninth Circuit concluded (Vasquez v. Jan-
Pro Franchising Int’l, Inc.) that Dynamex
applied retroactively

• July 2019: Ninth Circuit withdrew Vasquez
and certified the question of retroactivity to 
the California Supreme Court



Texas Workforce Commission

• New rule (p. 16 of paper) passed 2-1 
despite heavy opposition 

• 40 Tex. Admin. Code § 815.134(b)
• Standard 20 factor test (pp 17-19) did not 

change
• Only applies to “marketplace contractors” 

who enter into agreement with 
“marketplace platform”
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